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ZAZZALL, J., writing for a majority of the Court.

The Court determines whether a mediator appointed by a municipal court under Rule 1:40 may testify in a
subsequent criminal proceeding regarding a participant's statements made during mediation.

Carl Williams and his brother-in-law, Brahima Bocoum, had a close relationship that deteriorated because of
family problems. Ultimately, Bocoum and others telephoned Williams left several taunting and profanity-laced
messages. That led to a face-to-face argument at the brother-in-law's house in Paterson, which quickly escalated
into a physical fight. Williams claimed that his brother-in-law hit him in the shoulder with a construction shovel.
Bocoum countered that Williams had retrieved a machete from the trunk of his car and cut Bocoum's wrist.

Police had apprehended Williams in his apartment, where they found an unsheathed machete. Police also found the
sheath to a machete on the sidewalk in front of the brother-in-law's house. Williams was arrested.

After the arrest, Williams filed a municipal court complaint against his brother-in-law, alleging that the phone
messages constituted harassment. Pursuant to Supreme Court Rule 1:40, the municipal court appointed a mediator,
Pastor Josiah Hall, in an attempt to resolve the harassment dispute. The mediation was unsuccessful, and the
mediator referred the matter back to municipal court.

A Passaic County grand jury later indicated Williams for aggravated assault and two charges of possession of a
weapon. At trial, Williams asserted self-defense as his primary theory and proffered the mediator as a defense
witness. The mediator lived near Williams' mother but denied being a friend of Williams. Questioned by the court
outside of the jury's presence, the mediator indicated that the brother-in-law stated during the mediation session that
he had wielded the shovel. The court, however, excluded that testimony under Rule 1:40-4(c), which prohibits a
mediator from testifying in any subsequent proceeding. Defendant was convicted of third-degree aggravated assault
and a weapons possession charge. He was sentenced to three years' probation, with conditions, a fine & court costs.

Williams appealed his conviction and sentence. The Appellate Division upheld the trial court's exclusion of the
mediator's testimony and otherwise affirmed defendant's conviction and sentence. The Supreme Court granted
Williams' petition for certification, limited solely to the question of the use of the mediator's testimony.

HELD: The Appellate Division correctly excluded the mediator's testimony concerning statements made during
mediation ordered by a municipal court on charges that were related to the incident that led to defendant's
indictment. Defendant did not make the requisite showings in his criminal assault matter to overcome the mediation
privilege: his need for the mediator's testimony did not outweigh the interest in mediation confidentiality, and he
failed to show that the evidence was not otherwise available.

1. Municipal court mediation is part of the package of procedures encompassed in Rule 1:40, Complementary
Dispute Resolution Programs (CDR). CDR is intended to encourage settlement, narrow issues for adjudication, or
both. Pursuant to Rule 1:40-4(c), all statements made during mediation, whether by the mediator or by the parties,
may not be used in any subsequent hearing or trial. The confidentiality Rule also prohibits mediators from
appearing as a witness in a subsequent related matter. Defendant seeks a relaxation of the Rule. (pp. 10-12)

2. Although defendants have a constitutional right to confront witnesses against them, that right is not absolute and
may bow to competing interests. (pp. 12-14)

3. The recently-enacted Uniform Mediation Act (UMA) was not in effect when the trial court excluded the



mediator's testimony in this matter. Nonetheless, the Court agrees with amici curiae that the UMA principles, in
general, are an appropriate analytical framework for determining whether defendant can overcome the mediator's
privilege not to testify under the Rule. Under the UMA, mediation confidentiality is protected unless a defendant
has shown a) there is a need for the evidence that substantially outweighs the interest in protecting confidentiality,
and b) that the proponent of the evidence has shown that the evidence is not otherwise available. (pp. 14-15)

4. Although defendant attempts to challenge the inclusion of "substantially" in the UMA, the Court declines to
consider the constitutionality of the statutory language in the context of this case. In any event, the Court's analysis
does not rely on the inclusion of "substantially" as a modifier because the mediator's testimony does not outweigh,
much less "substantiallyoutweigh," the interest in protecting mediation confidentiality. (p. 16)

5. Successful mediation, with its emphasis on conciliation, depends on confidentiality perhaps more than any other
form of alternate dispute resolution. Also, the appearance of mediator impartiality is imperative. Overall, there is a
growing body of evidence that mediation is particularly successful at facilitating settlements. (pp. 17-21)

6. Defendant argues that the admission of the mediator's testimony would constitute, at best, an “inconvenience to
the mediator and the municipal court.”" Such a position trivializes the harm that will result if parties are routinely
able to obtain compulsory process over mediators. For example, a victim could hardly be expected to trust that a
mediator will be impartial if confidential statements made by the victim at mediation can be testified to by the
mediator at a criminal trial. (pp. 21-23)

7. Because there is a substantial interest in protecting mediation confidentiality, the Court must consider defendant's
need for the mediator's testimony. In this matter, the mediator's testimony does not to the level of reliability and
trustworthiness that is demanded of competent evidence. The mediator's description of the mediation session
conveyed an impression of bedlam, with speakers talking over each other. That, in turn, made it difficult for the
mediator to attribute accurately specific statements to individual speakers. The mediator's testimony does not, in
any event, corroborate defendant's version of what happened during the fight. Defendant's need for the mediator's
testimony does not outweigh the interest in protecting mediation confidentiality. (pp. 23-26)

8. The Court also considers the question of whether defendant failed to demonstrate that evidence of the brother-in-
law's use of a shovel was "not otherwise available.” Both parties had access to, and presented at trial, substantial
evidence from other sources bearing on the defense of self-defense. The State's witnesses were thoroughly cross-
examined by defense counsel, defendant's wife testified that one of the State's witnesses -- her brother Robert -- told
her he lied in testifying that the brother-in-law had not wielded the shovel, and defendant himself testified in detail
about his version of the fight. The Court has concluded that defendant failed to demonstrate that evidence in respect
of the shovel was otherwise unavailable. (pp. 26-27)

The judgment of the Appellate Division is AFFIRMED.

JUSTICE LONG has filed a dissenting opinion, in which JUSTICE ALBIN joins. She disagrees with the majority's
conclusions in respect of the "need" for the mediator's testimony and whether it was "otherwise available" within the
meaning of the UMA.. She concludes that the mediator's position as the only objective witness placed him in a
entirely distinct role from the other witnesses in the case. Any concerns about the mediator's quality as a witness
should have gone to the weight accorded his testimony by the jury.

CHIEF JUSTICE PORITZ and JUSTICES LaVECCHIA, WALLACE, and RIVERA-SOTO join in
JUSTICE ZAZZALI's opinion. JUSTICE LONG has filed a separate dissenting opinion, in which JUSTICE
ALBIN joins.



SUPREME COURT OF NEW JERSEY
A- 61 Septenber Term 2004
STATE OF NEW JERSEY,
Pl aintiff-Respondent,
V.
CARL S. WLLI AMS,

Def endant - Appel | ant .

Argued March 15, 2005 — Decided July 28, 2005

On certification to the Superior Court,
Appel | ate Di vi si on.

Glbert G MIler, Designated Counsel
argued the cause for appellant (Yvonne Smth
Segars, Public Defender, attorney).

Paul H. Heinzel, Deputy Attorney General,
argued the cause for respondent (Peter C
Harvey, Attorney General of New Jersey,
attorney).

Robert E. Margulies submtted a letter brief
on behalf of am cus curiae Conmttee for

D spute Resolution (Margulies, Wnd &
Herrington, attorneys).

Edwin J. McCreedy, President, submtted a
brief on behalf of am cus curiae New Jersey
State Bar Associ ation.

JUSTI CE ZAZZALI delivered the opinion of the Court.
In this appeal, we nust deci de whether a nedi ator appointed

by a court under Rule 1:40 may testify in a subsequent crim nal




proceedi ng regarding a participant’s statenents nmade during
medi ation.

Def endant’ s brother-in-1law phoned defendant and | eft
several taunting nessages, leading to a face-to-face argunent
that quickly escalated into a physical fight. Defendant clains
that his brother-in-law hit himin the shoulder with a | arge
construction shovel. The brother-in-law counters that defendant
retrieved a machete fromthe trunk of his car and cut the
brother-in-law s wist and foot. Police |ater apprehended
defendant in his apartnent where they found a machete.

After his arrest, defendant filed a rmnunicipal court
conpl aint against his brother-in-law, alleging that the phone
nmessages constituted harassnment. The municipal court, in
accordance with Rule 1:40, appointed a nediator in an attenpt to
resol ve the harassnent dispute. The nedi ati on was unsuccessful,
and the nediator referred the matter back to nunicipal court.

A grand jury later indicted defendant for aggravated
assault and two charges of possession of a weapon. Defendant
asserted self-defense as his primary theory and proffered the
medi ator as a defense witness. Questioned by the court outside
of the jury’'s presence, the nediator indicated that the brother-
in-law stated during the nediation session that he had w el ded

the shovel. The court, however, excluded that testinony under



Rul e 1:40-4(c), which prohibits a nediator fromtestifying in
any subsequent proceedi ng.

Def endant was convicted of assault and a weapons charge.
The Appel late Division upheld the trial court’s exclusion of the
medi ator’ s testinony and affirmed defendant’s conviction. For
the reasons set forth below, we agree with the Appellate
Division and affirm

l.

Def endant Carl WIllianms and his brother-in-law, Brahim
Bocoum were close friends. Defendant’s wife, Kia, is the
sister of Bocoumis wife, Renee Oiver. Difficulties between
defendant and Kia’'s famly eventually destroyed his friendship
wi th Bocoum The situati on worsened when Bocoum becane enraged
after Renee told himthat defendant had been gossi pi ng about
him Together with Renee and her brother Robert, Bocoum | eft
t hreateni ng, profanity-laced nessages on defendant’s voicemail.

When def endant received the nessages the next norning, he
drove to Bocounmis residence. He called into Bocoum s house and
banged on a wi ndow, waki ng Bocoum Renee, and Robert. Froma
first-story wi ndow, Bocoum began arguing with defendant. Bocoum
eventual ly went outside to confront defendant on his front
porch. At one point, Robert pulled Bocoum back into the house,

but Bocoum reenerged and approached defendant on the sidewal k.



According to Bocoum defendant wal ked to his car parked
across the street, opened the trunk, and pulled out a machete.
Def endant swung the machete at Bocoum cutting his right wist.
The two westled briefly and fell into several full garbage
cans. Renee and Robert confirm Bocouni s accusati ons.

Def endant, however, denies that he had a machete and cl ai ns t hat
Bocoum cut his wist when they fell into the garbage cans.

Def endant further maintains that, at one point during the
argunent, Bocoum picked up a | arge construction shovel | ocated
on the front porch and hit defendant in the shoulder. Bocoum
Renee, and Robert all testified that Bocoumdid not pick up or
swi ng a shovel at defendant.

After crashing into the garbage, defendant got into his car
and sped away. Police arrived at the scene and sent Bocoumto a
hospital, where he received treatnment for the cut on his wi st
and was released. Police found the sheath to a machete on the
sidewal k in front of Bocoumi s residence. O ficers went to
defendant’ s apartnment, but he did not answer when they knocked
and announced their presence. A nmintenance person opened the
apartnent door, and police entered and arrested defendant.

O ficers discovered an unsheat hed machete under a bed in the
apartnent.

VWhile in police custody, an officer advised defendant that

he could file a nunicipal court conplaint against Bocoum and



Renee for maki ng harassi ng phone calls. After defendant filed

the conpl aint, the nunicipal court, pursuant to Rule 1:40,

appoi nted Pastor Josiah Hall to nediate the dispute. The
parties were unable to resolve their dispute through nediation
and Hall referred the matter back to the rmnunicipal court.

A grand jury indicted defendant for third-degree aggravated
assault, N.J.S. A 2C 12-1b(2); third-degree possession of a
weapon for an unlawful purpose, N J.S A 2C: 39-4d; and fourth-
degree unl awful possession of a weapon, N J.S A 2C 39-5d. At
trial, Renee Oiver, who was testifying for the State, pointed
out Hall, the nmediator, who was seated in the audi ence section
of the courtroom At a recess, defense counsel spoke with Hal
and then requested permssion to call himas a defense w tness.
Wth the jury excused, the court interviewed Hall, who confirned
t hat he was the nmedi ator who conducted the nedi ati on between
def endant and Bocoum nore than a year earlier. He said that he
attended the trial because defendant had stopped by his house
and told himthat the trial was scheduled to start. Although
Hal | denied being a “friend” of defendant, he indicated that he
lived near defendant’s nother, and, as a pastor, he was
obligated “to be friendly with everybody.”

Hal | descri bed defendant and Bocoumi s exchange during the

medi ati on:



They were tal king about the fight that
they has. [Defendant] says that they went
into a fight and they come together and he
pi cked up the next gentleman and he threw
himand they fell into a garbage bin, okay?
: | ask [defendant] did you use a
weapon and he says no.

The other fellow says that it was a
fight and there was a shovel at the door and
he picked up the shovel and -- but he didn’t
make any hit with it.

Hal | said that the medi ati on session quickly becanme chaoti c,

wi th both defendant and Bocoum “tal king at the sanme tine.”
According to Hall, Bocoum “said he’'s the one that picked up the
shovel. It seenmed like he picked up -- to ny understanding, the
little knowl edge | have -- he picked up the shovel, but he
didn't say he hit [defendant] with it or nothing.” Hall also
recalled that he “didn’t hear nothing about a nachete.”

After interviewing Hall, the court rejected defendant’s
proffer of Hall’'s testinony. The court based its ruling on Rule
1:40-4(c), which guarantees the confidentiality of nediation
sessions. The trial court stated:

There is very strong public policy for
this rule. It really obliterates the whol e
di spute resolution process if this
confidentiality is not enforced. O course,
the rule has been violated. The nedi ator
violated it; [defense counsel] violated it.

|”ve made a record for a court.
[ Def ense counsel] has no right to ask him
about what went on in that nediation process
inthe first place, to solicit that

information fromhim And the question |I'm
faced with now that the rule has been



viol ated, should | under all of the
ci rcunstances all ow the defendant the
benefit of this testinony.

|’mnot satisfied that it’s terribly
val uabl e; but certainly the argunment could -
- may be made on the other side it has great
value to himand the jury should be all owed
to decide. But nmy inclination is -- | guess
it becones a personal posture -- that |
think rules should be foll owed, especially
when there’s good reasons for the rule. And
because sonmeone el se has al ready vi ol at ed
the rule, that doesn’t mean the court should
now di sregard the rule. That would be a
solicitation for rules not to be followed in
the future.

So -- an appellate division nmay think
otherwise. But ny view of this matter is
that . . . there was a rule that provides

for confidentiality and that that rule
shoul d be foll owed and the defendant cannot
be allowed this witness at this trial.

| have personally very serious
reservations about the reliability of his
testinmony, but I’mnot deciding this based
on that. [|I’mdeciding it based on the fact
t hat whatever was said in that nediation
process was said after the people were told
it was confidential and wouldn't be used in
a crimnal proceeding thereafter. And while
it has sone probative value to the
def endant, 1’ m persuaded on bal ance that |
woul d follow the rule and not encourage
rules to be violated. So I won't allow him
to testify.

The jury convicted defendant of third-degree aggravated
assault and fourth-degree possession of a weapon. Defendant was
acquitted of a third-degree weapons charge. The trial court

sentenced defendant to three years probation, inposed $1,162 in



fines and court costs, and required defendant to conplete anger
managenent counseling and community service.

After defendant appeal ed, the Appellate Division affirnmed
his conviction in an unreported decision. The court
acknow edged that Hall’'s testinony potentially could have hel ped
def endant establish self-defense, “a key defense contention.”
However, the panel ultimately agreed with the trial court’s
refusal to admt Hall as a wi tness, concluding that defendant
was not deprived of a fair trial because the panel found that
his assertion of self-defense “was fully tried to the jury.”
Accordingly, the court held that “[t]he interests of justice do
not require relaxation of [Rule] 1:40-4(c) under the
circunstances of this case.”

We granted defendant’s petition for certification solely on
the issue of the admi ssibility of the nmediator’s testinony. 182
N. J. 426 (2004). W also granted ami cus curiae status to the
New Jersey State Bar Association (NJSBA) and to the Commttee on
D spute Resolution (Conmittee), which is an “association of
nmedi ati on and arbitration experts.”

.

Def endant contends that the nediator’s testinony may serve
to excul pate himand that the trial court’s refusal to allow the
medi ator to testify deprived himof his right to fully present a

def ense. Defendant explains that his defense depends on whet her



he can establish that he acted in self-defense. He maintains
that “[t]he rel evance and probative value of Pastor Hall’'s
proffered testinony was cl ear and substantial, as it would have
est abl i shed, from an unbi ased w tness, that Bocoum i ndeed

wi el ded a shovel during the fight.” Defendant insists that his
right to conpul sory process was viol ated when he was unable to
proffer the nediator’s testinony as substantive evi dence that
Bocoum had the shovel and to boost defendant’s own credibility
as a prior consistent statenent. Defendant further argues that
the trial court’s ruling interfered with his ability to inpeach
the credibility of the State’s witnesses regarding their
testinmony that Bocoum did not charge at defendant with the

shovel . Accordingly, defendant urges this Court to relax Rule

1:40-4(c) to allowthe nediator to testify on renmand.

The State opposes relaxation of Rule 1:40-4(c). Although
the State acknow edges defendant’s right to present a conplete
defense, it argues that that right is not unfettered and that
“trial courts nmay inpose reasonable |imts upon defense
counsel .” The State maintains that defendant has not presented
conpel ling reasons for introducing Hall’s testinony and,
therefore, the trial court’s decision was not erroneous.

L.
Bef ore addressing the central issue in this appeal --

whet her, and under what circunmstances, a nediator’s testinony



may be excluded froma crimnal trial -- we first set forth the
background of the nediator’s privilege and the rights that
defendant clains are inpaired by that privilege.
A

Bocoum made statenments, which defendant alleges are
excul patory, during a nediation session that the nunicipal court
ordered as part of the Conplenentary Di spute Resol ution Prograns
(CDR), Rule 1:40. CDR features procedures that either encourage

settlenment, narrow i ssues for adjudication, or both. Rule 1:40-

1 describes those procedures as “an integral part of the

judicial process, intended to enhance its quality and efficacy.”
Anmong the various CDR alternatives, a court may order the
parties to participate in nmediation, during which a neutral
person “facilitates conmuni cati on between parties in an effort
to pronote settlenent without inposition of the nediator’s own
judgnment regarding the issues in dispute.” R 1:40-2(c).
Rul e 1:40-4(c) governs the confidentiality of statenents

made during nediation:

[ NJo disclosure made by a party during

nmedi ation shall be admitted as evi dence

agai nst that party in any civil, crimnal,

or quasi-crimnal proceeding. . . . No

nmedi ator nay participate in any subsequent

hearing or trial of the nmediated matter or

appear as w tness or counsel for any person
in the sane or any related matter.

[ (Enphasi s added.)]

10



In this natter, the nmediator’s act of testifying constitutes an
“appear[ance] as [a] wtness.” See ibid. And, although
defendant’s mnuni ci pal court proceeding dealt primarily with the
al | egedl y harassi ng phone nessages from Bocoum t hat precipitated
the fight, the nmunicipal action also is a “matter” that is
“related” to defendant’s “subsequent . . . trial” for assault
and weapons charges. See ibid. Therefore, under a plain
readi ng of Rule 1:40-4(c), the trial court correctly prevented
the jury fromhearing the nediator’s testinony.

Def endant asks this Court to relax the Rule 1:40-4(c)
prohi bition of nediator testinony under Rule 1:1-2, which
provi des that court rules “shall be construed to secure a just
determination . . . [and] fairness in admnistration.” Unless a
rule specifically disallows relaxation, it “may be rel axed or
di spensed with by the court in which the action is pending if
adherence to it would result in an injustice.” |Ibid. The CDR
rules allow relaxation or nodification if an “injustice or
inequity would otherwise result.” R 1:40-10.

Justice Cifford s dissent in Stone v. Township of Ad

Bridge captures the spirit that animates Rule 1:1-2: “Qur Rules
of procedure are not sinply a mnuet scored for |lawers to
prance through on pain of |osing the dance contest should they
trip.” 111 N.J. 110, 125 (1988) (Qifford, J., dissenting).

Case | aw and common sense, however, denonstrate that Rule 1:1-2

11



is the exception, rather than the norm See Pressler, Current

N.J. Court Rules, comment 1 on R 1:1-2 (2005) (“[R]ecourse to

the relaxation provision . . . should be sparing.”) (citing

AQiviero v. Porter Hayden Co., 241 N.J. Super. 381, 387 (App.

Div. 1990); R cci v. Corp. Exp. of E., 344 N J. Super. 39, 47-48

(App. Div. 2001), certif. denied, 171 N.J. 42 (2002); Stewart

Title Guar. Co. v. Lewis, 347 N. J. Super. 127, 137-38 (Ch. Div.

2001)).
B
Det erm ni ng whether relaxation is appropriate in this
appeal requires an exam nation and bal ancing of the interests
that are at stake. The Fourteenth Anendnment guarantees every

crimnal defendant the right to a fair trial. Strickland v.

Washi ngton, 466 U.S. 668, 684-685, 104 S. Ct. 2052, 2063, 80 L.
Ed. 2d 674, 691-92 (1984). At its core, that guarantee requires
a “fair opportunity to defend against the State’'s accusations.”

Chanbers v. M ssissippi, 410 U S. 284, 294, 93 S. . 1038,

1045, 35 L. Ed. 2d 297, 308 (1973). The Suprene Court has
expl ained that this right is effectuated “largely through the

several provisions of the Sixth Amendnent,” Strickl and, supra,

466 U. S. at 685, 104 S. Ct. at 2063, 80 L. Ed. 2d at 691, which
entitles a defendant “to be confronted with the w tnesses
agai nst hinf and “to have conpul sory process” to secure

testinoni al and other evidence. Qur State Constitution,

12



contai ning identical wording, affords those same rights. N J.

Const. art. |, q 10; State v. Garron, 177 N.J. 147, 168-69

(2003) .
The confrontation right assures a defendant the opportunity

to cross-exam ne and inpeach the State’s witnesses. See Davis

v. Alaska, 415 U S. 308, 315-16, 94 S. . 1105, 1110, 39 L. Ed.
2d 347, 353 (1974). “The right to confront and cross-examn ne
accusing witnesses is anong the m ninumessentials of a fair

trial.” State v. Budis, 125 N. J. 519, 531 (1991) (internal

quotation marks omtted). The right to conmpul sory process is
grounded in simlar sentinents: “Fewrights are nore

fundanmental than that of an accused to present witnesses in his

own defense.” State v. Sanchez, 143 N.J. 273, 290 (1996)
(internal quotation nmarks omtted). Together, the rights of
confrontati on and compul sory process guarantee “a neani ngf ul

opportunity to present a conplete defense.” Crane v. Kentucky,

476 U.S. 683, 690, 106 S. Ct. 2142, 2146, 90 L. Ed. 2d 636, 645
(1986) (internal quotation marks omtted). “That opportunity
woul d be an enpty one if the State were pernmtted to exclude
conpetent, reliable evidence bearing on . . . credibility .
when such evidence is central to the defendant's clai m of

i nnocence.” Garron, supra, 177 N.J. at 168 (quoting Crane,

supra, 476 U S. at 690, 106 S. Ct. at 2147, 90 L. Ed. 2d at

645) .

13



But the rights to confront State w tnesses and to present
favorabl e wi tnesses are “not absolute, and nmay, in appropriate

ci rcunst ances, bow to conpeting interests.” Budis, supra, 125

N.J. at 531. Generally, courts conducting crimnal trials may
reject proffers of “evidence hel pful to the defense if exclusion
serves the interests of fairness and reliability.” Id. at 531-
32. For exanpl e, because assertions of privilege often
“*underm ne the search for truth in the adm nistration of
justice,’ they are accepted only to the extent that they

outwei gh the public interest in the search for truth.” State v.

Szenple, 135 N.J. 406, 413-14 (1994) (quoting State v. Dyal, 97

N.J. 229, 237, (1984)). Thus, “if evidence is relevant and
necessary to a fair determ nation of the issues, the adm ssion

of the evidence is constitutionally conpelled.” Garron, supra,

177 N.J. at 171.
I V.

Wth that | aw as a backdrop, we now nust determ ne whet her
the trial court’s exclusion of the nediator’s testinony under
Rul e 1:40-4(c) was constitutionally perm ssible.

The recently enacted Uniform Mediation Act (UMA), N J.S A
2A:23C-1 to -13, was not in effect when the trial court excluded
nmedi ator testinony in this matter. However, two amci, the
Committee and the NJSBA, urge this Court to apply the principles

expressed in the UVA when determ ning whether to all ow nedi ator

14



testinmony in crimnal matters because the statute “is nuch nore
finely tuned and precise than [Rule] 1:40-4(c).” W agree that
the UVA principles, in general, are an appropriate analytica
framework for the determ nati on whether defendant can overcone
the nediator’s privilege not to testify.

The UVA protects nediation confidentiality by enpowering
di sputants, nediators, and nonparty participants to “refuse to
di scl ose, and [to] prevent any other person from disclosing, a
medi ati on communi cation.” N J.S. A 2A 23C-4b. The privilege
yi el ds, however, if a court determ nes “that the nediation
comuni cation is sought or offered in” a crimnal proceeding,
“that there is a need for the evidence that substantially
outwei ghs the interest in protecting confidentiality,” and “that
t he proponent of the evidence has shown that the evidence is not
ot herwi se available.” N J.S. A 2A 23C-6b. The burden is on
defendant to satisfy these requirenents, and he can only prevai
if he meets each condition. See Nat’'|l Conference of Commirs of

Unif. State Laws, Uniform Mediation Act 8 6 cmt. 9 (2001),

avai |l abl e at www. | aw. upenn. edu/ bl I / ul ¢/ medi at / UMA2001. ht m

[ hereinafter UVA Drafters’ Statenent] (explaining that UVA

“effectively places the burden the proponent to persuade the
court on these points”).
As noted, the UVA states that the privilege gives way if

the need for the evidence “substantially outweighs” the interest

15



in protecting confidentiality. Defendant asserts, and the State
di sagrees, that the qualifier “substantially” represents an
unconstitutional evidentiary restriction. Defendant adds that
the Court shoul d consider only whether the need “outwei ghs” the
confidentiality interests, a standard that is | ess burdensone
for defendant.

We do not determine the constitutionality of the UVA
standard in this appeal for three reasons. First, as noted
above, the UVA was not in effect when the events at issue in
this trial occurred. Second, the parties raised the issue for
the first time after oral argunent before the Court in this
matter. It is appropriate that we defer consideration until
l[itigants can fully argue and brief the subject in a proper
case. Third, we need not address that question now because its
resolution is not necessary to our disposition. That is so
because even when we apply defendant’s standard, the nediator’s
testi nony does not outweigh -- |et alone substantially outweigh
-- the interest in protecting confidentiality.

The first requirenent is clearly satisfied because
defendant is on trial for assault and weapons charges and seeks
to introduce evidence of mediation statenents into that trial.
Therefore, we nust assess whether the interest in maintaining
medi ation confidentiality is outwei ghed by the defendant’s need

for the nediator’s testinmony. Finally, we consider whether the
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substance of the testinony is avail able from other sources.
Utimately, we conclude that defendant has not net those
requi renents and, therefore, cannot defeat the privil ege against
medi at or testinony.
A

We begin by considering the “interest in protecting
confidentiality” and exam ning the social and | egal significance
of nmediation. An integral part of the increasingly preval ent
practice of alternative dispute resolution (ADR), nediation is
designed to encourage parties to reach conprom se and

settlement. See R 1:40-3(c) (describing nediation as “a
process by which a nmediator facilitates conmunication between
parties in an effort to pronote settlenent”); Mchael L.

Prigoff, Toward Candor or Chaos: The Case of Confidentiality in

Medi ation, 12 Seton Hall Legis. J. 1, 12 (1988) (stating that

“It]he trend towards conprom se and settl enment of disputes,
whi ch nedi ati on advances, is clear”). Courts have |ong-
recogni zed that public policy favors settlenent of | egal

di sputes, see, e.g., Nolan ex rel. Nolan v. Lee Ho, 120 N.J.

465, 472 (1990), and that confidentiality is a “fundanental

i ngredi ent of the settlenment process,” Brown v. Pica, 360 N.J.

Super. 565, 568 (Law Div. 2001). The rationale is sinple: *“If
settlenment offers were to be treated as adm ssions of liability,

many of them m ght never be made.” Biunno, Current N.J. Rules
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of Evidence, comment 1 on N.J.R E. 408 (2004) (citing 2

McCormi ck on Evidence § 266 (4th ed. 1992)); accord Brown,

supra, 360 N.J. Super. at 569 (observing that confidentiality

“aids in the free and frank discussion” during settl enent
negoti ati ons).

Successful nediation, with its enphasis on conciliation,
depends on confidentiality perhaps nore than any other form of

ADR.  See Foxgate Homeowners’ Ass’'n, Inc. v. Branmal ea Cal.

Inc., 25 P.3d 1117, 1126 (Cal. 2001) (“[Clonfidentiality is

essential to effective nediation . . . .”7). Confidentiality
allows “the parties participating [to] feel that they may be
open and honest anong thenselves. . . . Wthout such
assurances, disputants may be unwilling to reveal relevant
information and nmay be hesitant to di sclose potenti al
accomodati ons that m ght appear to conpromni se the positions

t hey have taken.” Final Report of the Suprene Court Task Force

on Dispute Resolution 23 (1990); see also Prigoff, supra, 12

Seton Hall Legis. J. at 2 (“Conprom se negotiations often

require the adm ssion of facts which disputants woul d never

ot herwi se concede.”). Indeed, nediation stands in stark
contrast to formal adjudication, and even arbitration, in which
t he avowed goal is to uncover and present evidence of clains and
defenses in an adversarial setting. Mediation sessions, on the

ot her hand, “are not conducted under oath, do not follow
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traditional rules of evidence, and are not linmted to devel opi ng

the facts.” Rinaker v. Superior Court, 74 Cal. Rptr. 2d 464,

467 (Ct. App. 1998). Mediation conmunications, which “woul d not

[even] exist but for the settlenent attenpt,” are nade by
parties “wthout the expectation that they will later be bound

by them”™ Prigoff, supra, 12 Seton Hall Legis. J. at 2, 13.

Utimately, allowing participants to treat medi ation as a fact-
findi ng expedition woul d sabotage its effectiveness. See id. at
2 (warning that routine breaches of confidentiality would reduce
nmedi ation to “di scovery device”).

| f mediation confidentiality is inportant, the appearance
of nmediator inpartiality is inperative. A nediator, although
neutral, often takes an active role in pronoting candid dial ogue
“by identifying issues [and] encouraging parties to acconmnobdate
each others’ interests.” Id. at 2. To performthat function, a
nmedi ator nust be able “to instill the trust and confidence of
the participants in the nediation process. That confidence is
insured if the participants trust that infornmation conveyed to
the nediator will remain in confidence. Neutrality is the

essence of the nediation process.” |saacson v. |saacson, 348

N.J. Super. 560, 575 (App. Div. 2002) (interpreting Rule 1:40).

Thus, courts should be especially wary of mediator testinony

because “no matter how carefully presented, [it] will inevitably

be characterized so as to favor one side or the other.”
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Prigoff, supra, 12 Seton Hall Legis. J. at 2 (enphasis added);

see also In re Anonynmous, 283 F.3d 627, 640 (4th Gr. 2002) (“If

[ medi ators] were permtted or required to testify about their
activities, . . . not even the strictest adherence to purely
factual matters woul d prevent the evidence fromfavoring or
seem ng to favor one side or the other.” (alteration in

original) (quoting NLRB v. Macaluso, Inc., 618 F.2d 51 (9th Cr.

1980))); Ellen Deason, The Quest for Uniformty in Mediation

Confidentiality: Foolish Consistency or Crucial

Predictability?, 85 Marg. L. Rev. 79, 82 (2001) (“[I]f a

medi at or can be converted into the opposing party’ s weapon in

court, then her neutrality is only tenporary and illusory.”).
There is a grow ng body of evidence that nediation is

particularly successful at facilitating settlement. See UVA

Drafters’ Statenent, supra, prefatory n.2 (“[D]isputing parties

often reach settlenent earlier through nedi ati on, because of the
expression of enotions and exchanges of information that occur
as part of the nediation process.”). A recent study of a court-
mandat ed nedi ati on programin New Jersey found that nearly 40%
of matters diverted to nediation were resolved at the nediation
or within three nonths afterward, nost “with little or no

di scovery” and the concomtant expense to disputants. Report of

the Commttee on Conpl enentary Di spute Resol ution on the

Eval uation of the Presunptive Mediation Pilot Program 2000-2004,
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at 1 (2005) [hereinafter Pilot Program Report]. Further,

al t hough sone litigants who settle an acrinonious |awsuit nmay
feel as though they have achi eved nothing nore than an
“equitable distribution of dissatisfaction,” Rabb Em son, A

Meditati on on Mediation -- Revisited, 44 Res Gestae 46, 46

(2001), nediation’s great strength is that disputants who settle
in that forumare generally satisfied with the process and the

result, see Pilot Program Report, supra, at 1 (“Both nediators

performance and the process itself were rated exceedingly high
by both litigants and attorneys respondi ng to post-nediation
exit questionnaires.”).

Def endant argues that the adm ssion of the nmediator’s
testimony would not “obliterate the whol e dispute resol ution
process” because “[t]he only prejudice posed by Pastor Hall’s
testinmony . . . was inconvenience to the nediator and the
muni ci pal court. Such inconvenience was relatively
insignificant.” According to defendant, nediation participants
cannot reasonably expect their assertions to be confidential
because Rule 1:40-4(c) allows the adm ssion of statements of a
medi ati on participant if that participant is not a party to the
| at er proceedi ng where adm ssion is sought. Defendant contends
that, as a non-party to this matter, Bocoum has no interest in
def endant’ s prosecution and, therefore, no reason to conplain

about the manner in which his statenents are used.
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Def endant’ s position trivializes the harmthat will result
if parties are routinely able to obtain conpul sory process over
medi ators. Sinply because the nedi ator does not actually
testify against the victim(who is, by definition, a non-party
to a State crimnal prosecution) does not nmean that the victim
is unaffected by the prospect that his statenments, nade with
assurances of confidentiality, will be used to excul pate the
person who victimzed him |In such circunstances, the victim
could hardly be expected to trust that the nedi ator was
i npartial.

Nuner ous expressions of New Jersey policy reinforce the
notion that statements made during dispute resol ution
proceedi ngs should remain confidential. For exanple, under the
New Jersey Rul es of Evidence, statenents nmade by parties during
settl ement negotiations are generally inadm ssible in subsequent
proceedings, N.J.R E. 408, as are nost statenents made during
crimnal plea negotiations, NJ.RE. 410. Simlarly, the New
Jersey Alternative Procedure for Dispute Resolution Act,
N.J.S.A 2A 23A-1 to -19, strictly limts the ability of ADR
participants to introduce statenents at subsequent proceedi ngs

or to call an arbitrator as a witness. See N. J.S A 2A 23A-9(c)

(rendering arbitrator “not conpetent to testify in any
subsequent proceeding”); N.J.S.A 2A 23A-20 (providing that

statenments made during arbitration are inadm ssible for any
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purpose at subsequent trial de novo). Rule 4:21A-4(e), which
applies to certain court-mandated arbitrations, simlarly
excludes the use of prior statenents made during arbitration in
a trial de novo and bars the arbitrator frombeing “called as a
W tness in any such subsequent trial.”
B

Because there is a substantial interest in protecting
nmedi ati on confidentiality, we nust consider defendant’s need for
the nediator’s testinony. To ascertain whether that testinony
IS “necessary to prove” self-defense, we assess its “nature and

quality.” See Grron, supra, 177 N. J. at 165, 172-73.

The nediator’s testinmony in this matter does not exhibit
the indicia of reliability and trustworthi ness demanded of

conpetent evidence. See State v. P.H , 178 N.J. 378, 389

(2004); United States v. Scheffer, 523 U.S. 305, 309, 118 S. C.

1261, 1265, 140 L. Ed. 2d 413, 419 (1998) (State “unquestionably
[has] a legitimate interest in ensuring that reliable evidence
is presented to the trier of fact in a crimnal trial.”).

| ndeed, the nmediator’s description of the session gives the
overall inpression of bedlam making it difficult to accurately
attribute specific statenents to individual speakers. For

i nstance, the nedi ator explained that the nediation participants
“started to raise their voices,” and all the parties were

“tal king at the sanme tine.” The nmediator was forced to tell the
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participants to speak “only one person at a tinme,” but once a
guestion was asked, “both of themstart[ed].” During this
exchange, the nediator recalled, “[o]ne is saying | picked you
up and | threw you; the other one said there was a shovel, |
pi cked up the shovel.” Wen pressed by the trial court, the
nmedi ator identified Bocoumas the one who said he had the
shovel, at least “to [his] understanding, the little know edge”
he had. Mreover, all of these statenents were made after the
medi ator explicitly informed the parties that “[t]he nediation
roomis confidential,” and no transcript or recordi ng was nade.

There are other indications that suggest that the
nmedi ator’s testinony is not trustworthy. For exanple, although
the medi ator insisted that he and defendant were not
“friend[s],” the nmediator’s appearance in the courtroomraises
guestions concerning his neutrality. The mediator, who |ives on
the sane street as defendant’s nother, attended the trial after
def endant stopped by his house and infornmed himthat the tria
was about to begin. Then, defense counsel conferred with the
nmedi at or outside the courtroom elicited his recollection of the
medi ati on, and asked himto testify.

Furthernore, the nmediator’s testinony does not corroborate
defendant’ s version of what transpired during the fight.

Def endant testified that Bocoumhit himin the shoulder with the

shovel , entitling defendant to defend hinself. The nedi ator,
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however, testified that Bocoum said he “picked up the shovel

but he didn't make any hit with it.” Thus, even on the basic
poi nt of whether Bocoum hit defendant, the probative val ue of
the nediator’s testinony is dimnished because it does not
substanti ate defendant’s contention.?

Finally, by asking the nediator to divulge the disputants’

statenents made during nediation, the defense induced the
nmedi ator’ s breach of confidentiality without first seeking the
court’s perm ssion. Defendant now seeks to benefit fromthat
breach. Condoni ng such behavi or woul d encourage all simlarly
situated defendants to do likewise. As the trial court
expl ai ned: “[B] ecause soneone el se has already violated the
rule [(i.e., defense counsel)], that doesn’'t nmean the court
shoul d now di sregard the rule. That would be solicitation for
rules not to be followed.” Mreover, the defense failed to
conply with evidence rules designed to ensure that only reliable
i npeachnent evidence is put before the jury in a manner that is
fair to both parties. For instance, NJ.R E 613(b) and

803(a) (1) generally require that a party seeking to i npeach a

! The dissent suggests that the portions of the nediator’s
testinmony that appear in the majority opinion “do not fully
reflect the entire colloquy.” Post at __ (slip op. at 4).

Al t hough the di ssenting opinion provides | engthy excerpts, that
additional testinony does little nore than enphasi ze that the
medi ator clainms to renenber Bocoum saying he w el ded the shovel .
Even in its entirety, however, the nediator’s testinmony does not
corroborate -- and, in fact, contradicts -- defendant’s
essential contention that Bocoumhit himw th the shovel.
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witness with a prior inconsistent statenent afford that w tness
“an opportunity to explain or deny the statenent.” N J.RE
613(b). Here, defense counsel did not allow Bocoumto explain
the medi ator’s account of his statenents.

In sum the nmediator’s testinony was not sufficiently
probative to strengthen defendant’s assertion of self-defense.
In light of the inportance of preserving the role of mediation
as a forumfor dispute resolution, we conclude that defendant’s
need for the medi ator’s testinony does not outweigh the interest
in protecting nediation confidentiality.

C.

Apart from whether the need for the nmediator’s testinony
outwei ghed the interest in confidentiality, we al so consider
whet her defendant failed to denonstrate that evidence of
Bocounis use of the shovel was “not otherw se available.”
N.J.S. A 2A 23C- 6b.

Both parties had access to, and presented at trial,
substanti al evidence from other sources bearing on the issue of
sel f-defense. Although three state eyew tnesses testified that
Bocoum di d not have the shovel, defense counsel thoroughly
cross-examned themin an effort to discredit that testinony.
Further, Kia WIlians, defendant’s wife, testified that her
brot her Robert confessed to her that he had lied during his

testinmony and that Bocoum had, in fact, w el ded the shovel.
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Finally, testifying on his own behal f, defendant related his
version of the fight and accused Bocoum of attacking himwth a
“l ong construction shovel”: “[H e take up the shovel . . . and
he hit ne on the shoulder.” At that point, according to

def endant, he and Bocoum began westling, causing Bocoumto drop

the shovel. As defendant was preparing to | eave, “Bocoum
grabbed the shovel from|[Robert] and run . . . across the
street. . . . [He conme towards to hit my car.” The jury also

was presented with excerpts fromdefendant’s witten statenent
to the police, in which he clainmed that Bocoum “cane out with a
big, long shovel in his hand . . . and he swing at ne with the
shovel .” Accordingly, we conclude that defendant failed to
denonstrate that evidence concerning Bocounis use of the shovel
was ot herw se unavail abl e.

W note that defendant’s own trial testinony recounted
Bocouni s nedi ati on statenments about the shovel. Under the UVA
there is a serious question, however, whether defendant shoul d
have been allowed to testify at all regardi ng Bocounis nediation
comuni cations. The UVA's confidentiality provision applies
with equal force to a nediation participant, such as defendant,

as it does to the nediator. See N J.S. A 2A 23C-4b.

Nonet hel ess, the parties have not raised that issue before us,

and we decline to address it further.
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That said, in an exchange with defense counsel at trial,

def endant testified as foll ows:

Q kay. | asked you what did Brahima
Bocoum say [at the nmediation]. . . . \Wat
di d Brahi ma Bocoum say happened?

A Yeah. | told himhe have a shovel. He
said yes, he have the shovel

Q You heard Brahi ma Bocoum say he had a
shovel ?

A Yeah.

Therefore, in this matter, the jury heard evi dence of Bocoum s
purported inconsistent statenent.
D

Def endant had the opportunity to present substanti al
evi dence, including his own testinony regardi ng nmedi ation
comuni cations, to support his assertion of self-defense and to
cross-exam ne Bocoum Thus, defendant received that which the
Confrontation C ause guarantees: “an opportunity for effective
cross-exam nation, not cross-exam nation that is effective in
what ever way, and to whatever extent, the defense m ght w sh.”

Del aware v. Fensterer, 474 U. S. 15, 20, 106 S. C. 292, 294, 88

L. Ed. 2d 15, 19 (1985) (enphasis omtted).
V.
Utimately, the trial court’s rejection of defendant’s
proffer of the mediator’s testinony rested upon the sound policy

justifications underlying nediation confidentiality.
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Accordingly, we affirmthe Appellate Division because def endant
has not made the requisite show ngs to overcone the nediation
privilege in this matter. Defendant’s need for the nediator’s
testi mony does not outweigh the interest in mediation
confidentiality, and defendant has failed to show that the
evi dence was not otherw se avail abl e.

CH EF JUSTI CE PORI TZ and JUSTI CES LaVECCH A, WALLACE and
Rl VERA- SOTO join in JUSTI CE ZAZZALI ' s opinion. JUSTICE LONG

filed a separate dissenting opinion in which JUSTICE ALBI N
] Oi ns.
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LONG J., DI SSENTI NG

The majority has essentially applied the rule we enunci ated

in State v. Garron, 177 N.J. 147, 171-72 (2003) - that where

evidence is relevant and necessary to the defense of a crimna
case, and cannot be otherw se obtained, it will not be shielded by
a privilege. That is the proper paradigmfor this case.

However, | disagree with the Court’s concl usions regarding
the “need” for the nediator’s testinony and whether it was
“ot herwi se available” within the meaning of N. J.S. A 2A 23C-6(b).
Qobvi ously, those are fact-sensitive conclusions. However, the
facts in this case do not support them This case was a pitched
credibility battle over whether defendant acted in self-defense
when confronted by Bocoum w el ding a shovel against him
Def endant testified that Bocoum had a shovel. Bocoumtestified
that he did not. Al of the other wtnesses were partisans of

def endant or Bocoum related by blood or marriage. Renee diver,



Bocoum s wi fe, and her brother, Robert Eckford, supported Bocounis
position that he never picked up or swing a shovel at defendant.
Kia WIlians, defendant’s wife and the sister of Renee and Robert,
testified that Robert admtted to her on nore than one occasion
t hat Bocoum did weld a shovel and that he had lied in his
t esti nony.

Def endant, the npbst interested of all w tnesses, testified
t hat Bocoum admitted during nediation that he had a shovel. |If
Bocoum made that admi ssion, it was in direct conflict with his
trial testinony and dramatically undercut his credibility on the
fundanmental issue in the case: self-defense. | disagree with the
maj ority’ s conclusion that defense evidence on the subject
obviated the need for the nediator’s testinony.

The nediator’s position as the only objective wi tness placed
himin an entirely distinct role fromthe other witnesses in the

case. See Mddel Jury Charge (Crimnal), “Credibility of

Wtnesses,” (2002) (stating jury, “in determ ning whether a
witness is . . . credible,” “my take into consideration . . . the
possi ble bias, if any, in favor of the side for whomthe wtness

testified”). The evidence that the nedi ator could have given was

therefore different in kind fromthat of defendant. See Corkery

v. Central R R of New Jersey, 43 A 655, 655 (N.J. Sup. C. 1899)

(hol di ng evidence “of a different kind and character” to be “not

cunmul ative”); Van Riper v. Dundee Mg. Co., 33 N.J.L. 152, 156




(Sup. C. 1868) (defining cumulative evidence as “additional
evi dence to support the sanme point, and which is of the sane
character as evidence al ready produced”) (internal citations and
guotation marks omtted). Because the nediator was the only
W tness without a proverbial “ax to grind”, his testinony was not
“ot herwi se available”, nor was it cunulative. Indeed, it could
have turned the tide in this very close case. Therefore, it was
essential both to the defense of the crimnal charges agai nst
defendant and to the very fairness of the trial. That was a
sufficient basis on which to breach the nmediator’s privil ege.
Finally, | believe that this Court overstepped its bounds in
declaring that the nmediator’s testinony “does not exhibit the
indicia of reliability and trustworthiness demanded of conpetent

» 2

evi dence. In support of its conclusion, the majority has

excerpted portions of the nmediator’s testinony that, to ne, do not
fully reflect the entire colloquy. The conplete transcript of the
nmedi ator’s testinony |eaves a different inpression than those
excer pts:

Medi at or : They were tal king about the fight that

they has. Carl [WIIlians] says that they went into a

fight and they cone together and he picked up the next

gentl eman and he threw himand they fell into a

gar bage bin, okay? He says -- and | ask himdid you
use a weapon and he says no.

2 Al'though the trial judge expressed some reservations about the
medi ator’ s proposed testinony, he specifically declined to rule
on that basis.



The other fellow says that it was a fight and
there was a shovel at the door and he picked up the
shovel and -- but he didn't make any hit with it. The
wi fe says that she threw her shoes at Carl.

They started to raise their voices. | says you
know what? M part of this court is, if | started to
ask questions, only one person at a tine. And both of
themstart. | says okay, listen, let nme -- case
closed. And | send it back to the judge.

Trial Judge: So you weren’t able to get an account
gi ven by any one of themsitting down tal king w thout
ot her people talking at the sanme tinme?

Medi at or : Both of themwas tal king at the sane
time. One is saying | picked you up and threw you;
the other one said there was a shovel, | picked up the
shovel. And they were talking, going on. | says |et
the case close, send it back for trial. Because |I'm
only there to settle the cases.

If | get settled, then | wote it up, wote a
statenent up, and | signed it; then both parties sign
it and the judge signs it. They both get a copy and
they go hone, settled. |If | doesn't settle it, then
send it back

Trial Judge: Did you have any contact with any of
t hem between the tinme you nediated it and | ast Friday?

Medi at or : No. | don’'t even know the peopl e here,
if I saw themright now, the people mght cone in, |
woul dn’t even know them ‘cause | only -- Carl, | net

himthe first time in court.

Trial Judge: Then you didn’t see himagain until
| ast Friday?
Medi at or : To be frank, | saw hi m before Friday,

but we didn’'t have no contact with nothing like this
case.

Trial Judge: Oh. Well, are you able to renenber
today who said that the one fell ow had a shovel
whet her Carl said he had a shovel or the guy said --




Medi at or : The guy says he has a shovel; he picked

up the shovel; it was sone place at the door

Trial Judge: It wasn’t Carl that said the guy picked
up the shovel ?

Medi at or : No. The next guy -- | don’t know his
nane; | don’t renenber his nane -- he said he's the
one that picked up the shovel. It seened |ike he

pi cked up -- to ny understanding, the little know edge
that | have -- he picked up the shovel, but he didn't
say he hit Carl with it or nothing. And they both
started to westle.

[ Enphasi s added. ]

There is nothing unclear about that testinony. Plainly,
Bocoum admi tted, in the nediator’s presence, to welding a
shovel. That, in turn, rendered the nediator’s testinony
“rel evant and necessary” to the defense. Any further concerns
over the nmediator’s quality as a witness (e.g., ability to
recoll ect or bias) went to the weight to be accorded to his
testinmony by the jury, not its admssibility. For all those
reasons, | dissent.

JUSTI CE ALBIN joins in this opinion.
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