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PRIOR HISTORY: [***1]

On certification to the Superior Court, Appellate Division, whose opinion is reported at 400 N.1. Super. 567, 948 A.2d 709
(2008).

Fawzy v. Fawzy, 400 N.]. Super. 567, 948 A.2d 709, 2008 N.J. Super. LEXIS 127 (App.Div., 2008)

CASE SUMMARY

PROCEDURAL POSTURE: The trial court dissolved the marriage of plaintiff mother and defendant father and approved their
agreement to arbitrate all outstanding issues, including child custody. The father sought to vacate the arbitration award; the

trial court confirmed the award. The New Jersey Superior Court, Appellate Division, reversed on grounds that custody issues

could not be submitted to final, binding, non-appealable arbitration. The parties appealed.

OVERVIEW: The arbitrator awarded the mother primary residential custody. The high court held that the right of parental
autonomy protected by U.S. Const. amend. XIV included the right of parents to choose the forum in which to resolve their
disputes over child custody and parenting time, including arbitration. An agreement to arbitrate had to be in writing or
recorded and had to establish that the parties were aware of and knowingly and voluntarily waived their rights to a judicial
determination. A record of documentary evidence adduced during the proceedings had to be kept; testimony had to be
recorded; and the arbitrator had to issue findings of fact and conclusions of law in respect of the award. The arbitrator’s
award was subject to review under the New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, except that judicial review
was also available if a party established that the award threatened harm to the child. Here, the agreement to arbitrate, which
the parties entered into the record, was insufficient to bind them, as the record did not assure that they fully understood the
consequences of removing their custody dispute from the judicial arena and into binding arbitration.

OUTCOME: The judgment of the intermediate appellate court was affirmed, albeit for a different reason.

CORE TERMS: arbitration, arbitrator, custody, parental, parenting, child-custody, arbitration award, guardian ad litem,
Arbitration Act, parenting-time, arbitrate, parens patriae, arbitration proceedings, best interests, visitation, binding
arbitration, agreement to arbitrate, matrimonial, family law, divorce, child custody, citations omitted, best-interests,
modification, arbitrated, vacation, child's best interests, child support, custody dispute, arbitration process

LEXISNEXIS® HEADNOTES
Civil Procedure > Alternative Dispute Resolution > Arbitrations > Arbitrability
Civil Procedure > Alternatjve Dispute Resolution > Judicial Review ‘aui
Civil Procedure > Alternative Dispute Resolution > Validity of ADR Methods ﬁ
Constitutional Law > Substantive Due Process > Privacy > Personal Decisions
Family Law > Child Custody > Procedures 5
HNIg Within the constitutionally protected sphere of parental autonomy is the right of parents to choose the forum in
which their disputes over child custody and rearing will be resolved, including arbitration. Deference to the parties’
choice of forum requires certainty regarding that choice; an agreement to arbitrate must be in writing or otherwise
recorded and must clearly establish that the parties are aware of their rights to a judicial determination and have
knowingly and voluntarily waived them. Once arbitrated, the matter is subject to review under the narrow provisions
of the New Jersey Arbitration Act, N.J.S.A, §§ 2A:23B-1 to -32. The only exception is the case in which a party
establishes that the arbitrator's award threatens harm to the child. Best interests is not the standard for judicial
review of an arbitration award. Only a threat of harm will justify judicial infringement on the fundamental right of
parents to decide how to resolve disputes over their children's upbringing. More Like This Headnote
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e
Civil Procedure > Alternative Dispute Resolution > Acbitrations > General Qverview .
=
Labor & Fmployment Law > Collective Bargaining & Labor Relations > Arbitration > General Overview ‘:L

HN23% All agreements to arbitrate made on or after January 1, 2005, are governed by N.1.S.A. §§ 2A:23B-1 to -32, except
for collective bargaining agreements. N.J.S.A. §§ 2A:23B-3(c), 2A:24-1. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Validity of ADR Methods @
HN3¥ New Jersey's public policy encourages the use of arbitration proceedings as an alternative
forum. More Like This Headnote

Contracts Law > Contract Conditions & Provisions > Arbitration Clauses “awi
HN4¥ Although arbitration is traditionally described as a favored remedy, it is, at its heart, a creature of contract. It is for
that reason that binding arbitration cannot be imposed by judicial fiat. In the absence of a consensual
understanding, neither party is entitled to force the other to arbitrate their dispute. Subsumed in this principle is the
proposition that only those issues may be arbitrated which the parties have agreed shall be. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Validity of ADR Mg;h(;ﬁg; L
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HN5% In respect of specific contractual language, a clause depriving a citizen of access to the courts should clearly state its
purpose. The point is to assure that the parties know that in electing arbitration as the exclusive remedy, they are
waiving their time-honored right to sue. A party's waiver of statutory rights must be clearly and unmistakably
established, and contractual language alleged to constitute a waiver will not be read expansively. A court may not
rewrite a contract to broaden the scope of arbitration. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Arbitrations > ﬁgﬂeta‘ QOverview f::
Contuacts Law > Contract Condions & Provisions > Acitration Clauses
Labor & Employment Law > Collective Bargaining & Labor Relations > Arbitration >§_en1|:al_01emgw@
HN63The New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, which exempts arbitration between employers and
employees under coflective bargaining agreements, N.1.S.A. § 2A:23B-3(a), recognizes the contractual nature of the

arbitration remedy and sets forth the details of the arbitration procedure that will apply unless varied or waived by
contract, N.J.S.A. § 2A:23B-4. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Judicial Review t—'j

HN73¥ Under New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, a court will vacate an arbitration award only if: (1)
the award was procured by corruption, fraud, or other undue means; (2) the court finds evident partiality by an
arbitrator; corruption by an arbitrator; or misconduct by an arbitrator prejudicing the rights of a party to the
arbitration proceeding; (3) an arbitrator refused to postpone the hearing upon showing of sufficient cause for
postponement, refused to consider evidence material to the controversy, or otherwise conducted the hearing
contrary to § 15 of the Act, so as to substantially prejudice the rights of a party to the arbitration proceeding; (4) an
arbitrator exceeded the arbitrator's powers; (5) there was no agreement to arbitrate, unless the person participated
in the arbitration proceeding without raising the objection pursuant to § 15(c) of the Act not later than the beginning
of the arbitration hearing; or (6) the arbitration was conducted without proper notice of the initiation of an
arbitration as required in § 9 of the Act so as to substantially prejudice the rights of a party to the arbitration
proceeding. N.J.S.A_ § 2A:23B-23(a). More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Judicial Review % .

HN8 % A modification of an arbitration award may be ordered by the court if: (1) there was an evident mathematical
miscalculation or an evident mistake in the description of a person, thing, or property referred to in the award; (2)
the arbitrator made an award on a claim not submitted to the arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims submitted; or (3) the award is imperfect in a matter of form not
affecting the merits of the decision on the claims submitted. N.1.S.A. § 2A:23B-24(a). More Like This Headnote

&
Civil Procedure > Alternative Dispute Resolution > Judicial Review %!
HN9¥ The scope of review of an arbitration award is narrow. More Like This Headnote

Constitutiopal Law > Substantive Due Process > Privacy > Personal Decisions ‘3?_!
HN10x The right to rear one's children is so deeply embedded in America's history and culture that it has been identified as
a fundamental liberty interest protected by the Due Process Clause of the Fourteenth Amendment, U.S. Const.
amend. XIV. Although often expressed as a liberty interest, child-rearing autonomy is rooted in the right to privacy.

The right of parents to bring up their children is essential to the orderly pursuit of happiness by free
men. More Like This Headnote

Constitutionat Law > Substantive Due Process > Privacy > Personal Decisions ‘i
HN11¥ Deference to parental autonomy means that the State does not second-guess parental decision making or interfere
with the shared opinion of parents regarding how a child should be raised. Nor does it impose its own notion of a
child's best interests on a family. Rather, the State permits to stand unchallenged parental judgments that it might

not have made or that could be characterized as unwise. That is because parental autonomy includes the freedom
to decide wrongly. More Like This Headnote
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Family Law > Family Protection & Welfare > Children > Abuse, Endangerment & Neglect ﬁ
HN123 The right of parents to the care and custody of their children is not absolute. Thus, for example, courts have
overridden the desires of parents who refused to consent to medical treatment and ordered such treatment to save

a child’s life. Indeed, the State has an obligation, under the parens patriae doctrine, to intervene where it is
necessary to prevent harm to a child. More Like This Headnote

Constitutional Law > Substantive Due Process > Privacy > Persgnal Decisions f_l_:
HN13y Interference with parental autonomy will be tolerated only to avoid harm to the health or welfare of a child. When
no harm threatens a child's welfare, the State lacks a sufficiently compelling justification for the infringement on the
fundamental right of parents to raise their children as they see fit. Potential harm to the child is the constitutional

imperative that allows the State to intervene into the otherwise private and protected realm of parent-child
relations. More Like This Headnote

Constitutionat Law > Substantive Due Process > Privacy > Personal Decisions ‘:TT
HN143 The entitlement to autonomous family privacy includes the fundamental right of parents to make decisions
regarding custody, parenting time, health, education, and other child-welfare issues between themselves, without
state interference. That right does not evaporate when an intact marriage breaks down. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Arbitrations > Arbitrability ﬁj
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Family Law > Child Custody > Procedures %

HN15% The bundle of rights that the notion of parental autonomy sweeps in includes the right to decide how issues of
custody and parenting time will be resolved. Just as parents choose to decide issues of custody and parenting time
among themselves without court intervention, they may opt to sidestep the judicia! process and submit their
dispute to an arbitrator whom they have chosen. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Arbitrations > Arbitrability Ej

Constitutional Law > Substantive Due Process > Privacy > Personal Decisions *at

Family Law > Child Custody > Procedures %l

HN16¥ To the extent that parents, even after a good faith effort, cannot agree between themselves on what is best for

their children, they should at least have the right to choose the decision-maker and should not be compelied to
accept an individual or committee chosen by the State whose values may significantly differ from their own. The
constitutionally protected right to parentai autonomy includes the right to submit any family controversy, including
one regarding child custody and parenting time, to a decision maker chosen by the parents. More Like This Headnote

Civil Procedyre > Alternative Dispute Resolution > Mﬂaj.&em.w@

Evidence > Inferences & Presumptions > Rebuttal of Presumptions ff}]

Family taw > Child Custody > Awards > Sgandgrg_g > Best Interests of Child ﬁ
Family Law > Child Custody > Procedures ]

HN17% The review of an arbitration award regarding child custody or parenting time is to take place within the confines of
the New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, unless there is a claim of adverse impact or harm to
the child. Only in that case will further review be required. Where no harm to the child is threatened, there is no
justification for the infringement on the parents' choice to be bound by the arbitrator's decision. In the absence of a
claim of harm, the parties are limited to the remedies provided in the Act. On the contrary, where harm is claimed
and a prima facie case advanced, the court must determine the harm issue. If no finding of harm ensues, the award
will only be subject to review under the Arbitration Act standard. If there is a finding of harm, the presumption in

favor of the parents' choice of arbitration will be overcome and it will fall to the court to decide what is in the child's
best interests. More Like This Headnote

Civil Procedure > Alternative Dispute Resolytion > Judicial Reviey, %l
Family Law > Child Custody > Procedures %

HN18% Mere disagreement with an arbitrator's decision regarding child custody or parenting time will not satisfy the "harm
to the child" standard. The threat of harm is a significantly higher burden than a best-interests analysis. Although
each case is unique and fact intensive, by way of example, in a case of two fit parents, a party's challenge to an
arbitrator's custody award because she would be "better" is not a claim of harm. Nor will the contention that a
particular parenting-time schedule did not include enough summer vacation time be sufficient to pass muster. To
the contrary, a party's claim that the arbitrator granted custody to a parent with serious substance abuse issues or
a debilitating mental illness could raise the specter of harm. Obviously, evidential support establishing a prima facie
case of harm will be required in order to trigger a hearing. Where the hearing yields a finding of harm, the court
must set aside the arbitration award and decide the case anew, using the best-interests test. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Judicial Review @
Eamily Lay > Child Custody > Procedures $il
HN193% Procedurally, a party aggrieved by an arbitrator's award regarding custody or parenting time must move pursuant

to the New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, to vacate or modify the award. N.1.S.A. §§
2A:23B-23, 24. In the absence of a claim of harm to the child, the standards in the Act will
apply. More Like This Headnote
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HN283 The New Jersey Supreme Court directs that when parties in a dissolution proceeding agree to arbitrate their
dispute, the general rules governing the conduct of arbitration shall apply, N.J.S.A. §§ 2A:23B-1 to -32. However,
in respect of child-custody and parenting-time issues only, a record of all documentary evidence shall be kept; all
testimony shall be recorded verbatim; and the arbitrator shall state in writing or otherwise record his or her findings
of fact and conclusions of law with a focus on the best-interests standard. It is only upon such a record that an
evaluation of the threat of harm can take place without an entirely new trial. Any arbitration award regarding child-
custody and parenting-time issues that results from procedures other than those that the supreme court has
mandated will be subject to vacation upon motion. More Like This Headnote

Civil Procedure > Alternative Dispute Resolution > Validity of ADR Meti hods ?}:’.]
Contracts Law > Contract Conditions & Provisions > Arbitration Clauses ﬁ
Contracts Law > Defenses > General Overview ﬁ

HN213 See N.1.S.A. § 2A:23B-6(a).
Civil Procedure > Alternative Dispute Resolution > Judicial Bﬂigﬂﬁ

Contracts Law > Contract Conditions & Provisions > Arbitration Clauses %!

HN223 The New Jersey Arbitration Act, N.J.S.A. §§ 2A:23-B-1 to -32, defines a record necessary to establish an agreement
to arbitrate as information that is inscribed on a tangible medium or that is stored in an electronic or other medium
and is retrievable in perceivable form. N.J.S.A. § 2A:23B-1. Thus, at a minimum, an agreement to arbitrate must
be in writing or recorded in accordance with the requirements of § 2A:23B-1. In addition, it must state in clear and
unmistakable language: (1) that the parties understand their entitlement to a judicial adjudication of their dispute
and are willing to waive that right; (2) that the parties are aware of the limited circumstances under which a
challenge to the arbitration award may be advanced and agree to those limitations; (3) that the parties have had
sufficient time to consider the implications of their decision to arbitrate; and (4) that the parties have entered into
the arbitration agreement freely and voluntarily, after due consideration of the consequences of doing so. The
parties may agree to a broader review than provided for by the default provisions in the Arbitration Act. N.J.S.A. §
2A:23B-4. In such a case, the agreement shall accurately reflect the circumstances under which a party may
challenge the award and the level of review agreed upon. More Like This Headnote

Contracts Law > Contract Conditions & Provisions > Arbitration Clauses ﬁ
HN233 Parties are not bound to arbitrate on an all-or-nothing basis, but may choose to submit discrete issues to the
arbitrator. The arbitration agreement should reflect, with specificity, which issues are to be subject to an
arbitrator's decision. More Like This Headnote
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HN24 % Pursuant to notions of parental autonomy, parties in a matrimonial litigation are empowered to agree upon
arbitration as a way of resolving their differences over child custody and rearing. More Like This Headnote

HEADNOTES / SYLLABUS S Hide
SYLLABUS

(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the convenience of the

reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in the interests of brevity, portions
of any apinion may not have been summarized).

Christine Saba Fawzy v. Samih M. Fawzy (A-38/39-08)
Argued February 3, 2009 -- Decided July 1, 2009

LONG, 1., writing for a unanimous Court.

The issue in this appeal is whether parties to a matrimonial action may agree to submit questions regarding child custody and
parenting time to binding arbitration, and if so, what standard of review will apply.

In 2005, Mrs. Fawzy filed a complaint for divorce. Leonard R. Busch, Esq., was appointed guardian ad litem for the parties' two
children. On January 22, 2007, the day on which trial was to take place, the parties notified the judge that they had agreed to
arbitrate in place of proceeding to trial. The attorneys asked Busch to serve as the binding arbitrator on all issues. Mr. Fawzy's
attorney asked that the parties be sworn in [***2] to place on the record their agreement to arbitrate. The judge told the
parties that the arbitrator would be making decisions about parenting time and that the award is not appealable unless there are
changed circumstances and the best interests of the children would be served by modifying support. In response to his
attorney's questions, Mr. Fawzy stated that he was voluntarily choosing to proceed to arbitration.

In March 2007, the judgment of divorce was entered, including reference to the agreement to arbitrate. The attorneys signed an
interim arbitration order, which stated that the parties agreed to enter into binding arbitration pursuant to N.J.S.A. 2A:24-1 et
seq. (In 2003, that statute was superseded in relevant part by N.J.S.A. 2A:23B-1 tg -32. Now, N.J.S.A. 2A:24-1 to -11 governs
only arbitration of collective bargaining agreements.) On March 28, 2007, while the arbitration was in process, Mr. Fawzy filed
an order to show cause seeking to restrain Busch from issuing a custody or parenting-time award, arguing that as a matter of
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law those issues could not be arbitrated and that, in any event, he was pressured into agreeing to arbitrate. The judge denied
the application and [***3] noted that the arbitration award could be modified based on changed circumstances, or vacated
under N.J.S.A. 24-8(d) if the arbitrator exceeded his powers.

In April 2007, Busch issued a custody and parenting-time award, granting joint legal custody with primary physical custody to
Mrs. Fawzy and granting Mr. Fawzy parenting time. Arbitration continued on financial issues. In May, Mr. Fawzy filed a second
order to show cause, now seeking to vacate the arbitration award and to disqualify Busch from further participation in the case.
Alternatively, he requested that the court review the award de novo and stay the award pending appeal. Mr. Fawzy certified
that he did not understand the rights he was waiving when he agreed to arbitration, and that he was not involved in the process

that led to the interim order. The trial judge denied the application and entered an amended judgment of divorce, which
confirmed the arbitration award.

Mr. Fawzy appealed, arguing that custody issues cannot be submitted to binding arbitration because it deprives the court of its
parens patriae obligation to assure the best interests of the child. The Appellate Division was troubled by Mr. Fawzy's failure to
establish [***4] that the award would harm the children, but held that child custody issues cannot be submitted to binding
arbitration. Fawzy v. Fawzy, 400 N.J. Super. 567, 948 A.2d 709 (App. Div. 2008). The panel reversed the trial court's decision
and remanded for a hearing on custody and parenting-time issues. Mrs. Fawzy filed a petition for certification. Mr. Fawzy
cross-petitioned on the issue of whether an arbitrator in a child-custody proceeding may also serve as a guardian ad litem. The
Court granted the petition and cross-petition. 196 N.J. 595, 960 A.2d 391(2008).

HELD: The constitutionally protected right of parental autonomy includes the right of parents to choose the forum in which to
resolve their disputes over child custody and parenting time, including arbitration. An agreement to arbitrate must be in writing
or recorded and must establish that the parties are aware of and have knowingly and voluntarily waived their rights to a judicial
determination. A record of documentary evidence adduced during the proceedings must be kept; testimony must be recorded;
and the arbitrator must issue findings of fact and conclusions of law in respect of the award. The arbitrator's award is subject to
review under the Arbitration [***5] Act, N.J.S.A. 2A:23B-1 to =32, except that judicial review is also avaitable if a party
establishes that the award threatens harm to the child.

1. Arbitration is a method of dispute resolution involving a neutral third person, usually agreed to by the parties, whose decision
is binding. The use of arbitration proceedings is encouraged as a substitute for litigation. Arbitration is a matter of contract.
Issues may be arbitrated only if the parties have agreed to arbitrate those issues. Waiver of the time-honored right to sue must
be clearly established. (pp. 12-14)

2. In 2003, the Legislature adopted the Arbitration Act, which generally mirrors the Uniform Arbitration Act. The Act details the
arbitration procedures that apply unless varied by contract. It contains provisions that detail the conduct of the arbitration

process itself, the issuance of the award, the standards for confirmation, and the narrow circumstances under which a court may
vacate or modify an arbitration award. (pp. 14-16)

3. The Act does not contain a bar to the arbitration of family law matters. In Faherty v. Faherty, the Court long ago approved
arbitration of alimony and child support issues. Today, the Court resolves [***6] the issue left open in Faherty -- whether
child-custody and parenting-time issues can be resolved by arbitration. The majority of states that have addressed the issue
have concluded that parents may submit those issues to arbitration in the exercise of their parental autonomy. Arbitration
conducted with a fact-finder of the parties’' own choosing is often less antagonistic than litigation and may minimize the harmful
effects of divorce litigation on the family. (pp. 16-19)

4. The right to rear one's children is a fundamental liberty interest. Deference to parental autonomy means that the state does
not second-guess parental decision making, interfere with the shared opinion of parents regarding how a child should be raised,
or impose its own notion of a child's best interests on a family. Parental autonomy includes the freedom to decide wrongly, but
it is not absolute. Under the parens patriae doctrine, the state has an obligation to intervene where it is necessary to prevent
harm to a child. That harm standard is a constitutional imperative that allows the state to intervene into the otherwise private
and protected realm of parent-child relations. (pp. 20-25)

5. Parental autonomy includes [***7] the right to submit any family controversy, including child-custody and parenting-time
issues, to a decision maker of chosen by the parents. The right of parents to make decisions regarding custody, parenting time,
health, education, and other child-welfare issues between themselves, without state interference, does not evaporate when a
marriage breaks down. It is only when the parents cannot agree that the court becomes the default decision maker. There is no
basis to carve out of the right to parental autonomy the decision to submit child-custody and parenting-time matters to
arbitration. Just as parents choose to decide those issues among themselves, they may opt to sidestep the judicial process and
submit their dispute to an arbitrator whom they have chosen. The right to arbitrate serves an important family value by allowing
parents the opportunity to choose an arbitrator based on her familiarity with the family or her understanding of the values that
the parents hold dear and have tried to follow in raising their child. (pp. 25-27)

6. Turning to the standard of review of a child-custody arbitration award, where no harm to the child is threatened, there is no
basis to infringe on [***8] the parents' choice to be bound by the arbitrator's decision, and the parties are limited to the
Arbitration Act's remedies. If a prima facie case of harm is advanced, the court must determine the harm issue. If no finding of
harm ensues, the award is only subject to review under the Arbitration Act standard. If the court finds harm, the presumption
favoring the parents' arbitration choice will be overcome and the court must decide what is in the child's best interests. This
hybrid model advances the goals of arbitration, affords deference to parental decision making, and leaves open the availability
of court intervention when necessary to prevent harm to the child. (pp. 27-31)

7. When parties in a dissolution proceeding agree to arbitrate, the general rules governing the conduct of arbitration apply.
However, to ensure a record on which to evaluate a claim that an award threatens harm to the child and to avoid a complete
replay of the arbitration proceedings, the Court directs that in respect of child-custody and parenting-time issues only, a record
of all documentary evidence shall be kept; all testimony shall be recorded verbatim; and the arbitrator shall state in writing or
otherwise [***9] record findings of fact and conclusions of law with a focus on the best-interests standard. An arbitration
award regarding child-custody and parenting-time issues that results from procedures other than those mandated by the Court
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