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Family Law

Divorcing Parties May Seek To Limit
Their Lawyers' Scope of Representation

A lawyer’s duty of zealous
advocacy must yield to a.
client’s voluntary decision to
settie without full information

By Hanan M. Isaacs, M.A,, J.D., APM.

(App. Div. 2003), the Appellate
Division has established for the first
time in New Jersey’s legal history the
proper balance between clients’ rights to
and interests in self-determination and
informed consent. It has also determined
that a lawyer’s duty of zealous advocacy
- must yield to a client’s voluntary-decision
to settle a case based on little or no infor-
mation gathering, analysis or exchange,
In Lerner, the Appellate Division has
definitively ruled that New Jersey clients
and review counsel may, properly and
within expected standards of care, define
and limit the scope of attorney services.
The court recognized that parties in
mediation are engaged in a process that
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differs fundamentally from litigation. By

. design, the roles of clients and lawyers in

mediation and post-mediation review are
not the same as they would be in a fully
adversarial encounter. Clients have the
right of self-determination in the negotia-
tion process, whether or not it involves
mediation.

Importantly, Lerner means that a
client may validly waive complete or par-
tial information, as long as the client
expressly and in writing confirms that (1)
she voluntarily accepts the known and
unknown risks of settling without full
information and (2) the lawyer is unable to
make a recommendation regarding settle-
ment, based on the client’s decision to
abbreviate or eliminate ordinary and cus-
tomary information processes.

Underlying Facts

In September of 1999, Lynne Lerner

sued William Laufer, her former attorney,

for professional negligence. Lerner’s law-
suit alleged that Laufer had failed to pro-
tect her in- settlement negotiations that
resulted in a property settlement agree-
ment.

Before Lerner first contacted Laufer
for independent attorney review, the par-
ties had reached a proposed agreement in
mediation with Brett Meyer, a close per-
sonal friend and an attorney who had done
legal work for both of them. The parties
knowingly chose to mediate rather than
litigate the issues surrounding the dissolu-
tion of their marriage. They both wished to
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avoid the financial and emotional cost of a
protracted litigation.

Lerner chose to participate in media-
tion because of her concern for the effect
of a litigated proceeding on her family
and, in particular, on her children. Thus,
she stated that she selected mediation
because she was “very concerned about
my children and [their] wellbeing in gen-
eral”; she wanted to avoid the children’s
alienation from her; she felt “a fair amount
of guilt and distress” about her children in
the context of an extramarital affair; and
“by mediating this [she] would avoid ...
litigation and antagonistic situations and a
lengthy time of turmoil.”

The parties mediated their proposed
settlement agreement under Meyer’s
supervision in January and February of
1994. Once the parties reached a mutually

.acceptable agreement, Meyer advised

Lerner and her husband to seek indepen-
dent counsel to finalize the agreement and
obtain the divorce. Lemer chose Laufer
from a list of lawyers provided to her by
Meyer. .
Given Lerner’s stated satisfaction
with- the proposed agreement she had
negotiated in mediation, Laufer memorial-
ized the limited scope of representation
that Lerner requested. Specifically, Laufer .
stated that at Lerner’s request he would
not conduct “full and complete discovery
in this matter, including but not limited to
appraisals of real estate and business inter-
ests, depositions and interrogatories.”
Laufer later sent Lerner a standard
form retainer agreement, reciting a $2,500
retainer deposit to cover work he had
already performed and was expected to
perform in this settled case. The letter also
memorialized that Laufer was: _
"pot in a position to advise
{Lerner] as to whether ... the
Agreement is fair and equitable
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